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Author’s Preface: I’m deeply honored to have been asked to give this
inaugural lecture for Hilda Silverman. I’m particularly honored because
although I knew Hilda for close to 20 years, I did not know her nearly as
well as many of you in this room. Before I begin, I would like to tell a quick
story as background to the conversation I want to have with, and about,
Hilda tonight.
The story has to do with a very dear friend of Hilda’s who is in the audience
tonight: Elaine Hagopian. From Elaine, who seems to have known Hilda
forever, I learned a great deal, including Hilda’s trajectory of beliefs about
the Israel-Palestine conflict. Hilda, it seems, defined herself as a Zionist
until 1982, until the invasion of Lebanon and the horror of Sabra and
Shatila. In her trajectory from Zionist to liberal Zionist to non-Zionist, Hilda
came to believe that the Palestinian refugees were, indeed, key to resolving
the conflict. At the end, she needed to overcome this one barrier in her mind
to understanding the Palestinian perspective: if Palestinian refugees were to
return, what would happen to Jews? And she decided, Hilda-fashion, that
she had to find out for herself. Hilda wanted to go on a Sabra and Shatila
commemoration delegation in 2007 to meet and talk with Palestinian
refugees, to get first-hand answers to her questions. Hilda got too sick then
and could not make that trip. So I would like to have the conversation with
Hilda that we might have had about justice and the Palestinian refugees,
ending with what Hilda would have seen if she had been able to visit the
camps in Lebanon and Syria as she had wanted.
Hilda had some earlier questions over the years that brought her to her
meta-question about what was to happen to Jews after Palestinian refugees
returned-- questions I will come back to tonight as a way to keep her points
of reference firmly in mind to find common ground with my point of
reference. Her reference point was always justice, and mine has always been
that justice relates to international law.
In an earlier time, Hilda Silverman had grappled with the question: How can
you criticize people who had survived the Holocaust? She was at that time
unable to compare the Palestinian Nakba with the Holocaust, unable to find
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an equivalence in the historical experiences of both people. Yet, Hilda made
a comment at an Edward Said lecture in the 1990’s to the effect of: Why
should the Palestinians forget their history when Jews never forget theirs?
She had by then reached the conclusion that there was a moral equivalence,
at least, between the histories of both peoples, and that Israelis and Jews had
to be criticized, despite their history, for how they were and are treating the
Palestinians.
I am ill-equipped to discuss the morality of the historical equivalence here,
but my reply to Hilda is that there is a legal equivalence to consider.
Focusing on the massive displacement common to both histories, both
peoples share the experiences of forced population transfers—identification
by race, ethnicity or religious origin and then forced by virtue of such
identification, from their homes and communities. The Jewish forced
displacement is well known, the ghettoization of Jewish communities in
Europe, and forced transfers of Jews out of their homelands to forced labor
and concentration camps. The Palestinian forced displacement is less well
understood, but the historical record is increasingly clear thanks to Ilan
Pappe1, Benny Morris2, Nur Masalha3, Simha Flapan4 and other archival
historians. Population transfer was key to Zionist thinking since its inception
in the late 19th century, and remains central to both left and right wings of
contemporary Zionism.5 Explicit plans and implicit policies to transfer
Palestinians out of their homeland have been a major strategy to “create for
the Jewish people a home in Palestine” as stated in the Basle Program in
1897,6 and manifested in a score of Transfer Plans from the 1930’s onwards.
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Displacement of Palestinians as Palestinians can be tracked by political
period and deliberate policy: between 750-900,0007 people due to Plan
Dalet8 and other measures in the 1947-1949 conflict9; 35-45,000 due to
Israeli military policies from 1949-196610; hundreds of thousands in the
ongoing Israeli policies of occupation, colonial settlement, land seizures,
wall construction, house demolitions and religio/ethnic-preferenced
citizenship/residency laws. The 47-49 displacement represented 85% of the
total indigenous Palestinian population of the area that became Israel11.
Some 500 Palestinian villages, from territories of an area of 17,000 km2

Programme” in John Moore (ed.), The Arab-Israeli Conflict (Princeton: American
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were depopulated in the process, and at least 70 massacres against
Palestinian civilians have now been recorded.12
It is this continued displacement and dispossession that Palestinians
experience as an ongoing Nakba, a forced population transfer that easily fits
the UN definition of ethnic cleansing: “the systematic, coercive and
deliberate movement of a population into or out of an area with the effect or
purpose of altering the demographic composition of a territory, particularly
when that ideology or policy asserts the dominance of a certain group over
another.”13
Hilda accepted these facts; she had certainly read and respected these
sources. Her related question about the historical narratives was: How can
you accept and hold both Palestinian and Jewish narratives at once and
reconcile them? To my mind, asking the question is to answer it, if the
‘narratives’ are as I have briefly summarized. However, these are not the
only narratives, and whether the two histories can be reconciled depends on
which of the multiple competing narratives you find credible. Hilda had long
since gotten past the myth of a land without people for a people without
land. However, less easily dismissed were the claims that i) Palestinians fled
on their own, unfortunate casualties of war, and hence have no right to
return, just as Jews were displaced and sought a new homeland; ii) that
Palestinians and Arab Jews were an exchange of populations, and the Arab
states should absorb the Palestinians as Israel absorbed the Jews; iii) Israel
was legally given to Jews by the UN as part of the Partition resolution of
Sept. 1947.14 I take each of these in turn, but recasting the narrative from the
perspective of international law.
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To begin, there is the claim that: Palestinians voluntarily left in the war of
1948, and there is no obligation on Israel to permit war refugees to return.
From the lens of international humanitarian law, refugees have an absolute
right to return after displacement—there is no distinction between forcible or
non-forcible displacement in guaranteeing persons fleeing conflict their right
to return to their homes. Treaties such as the Fourth Geneva Convention and
the Hague Convention and Regulations on laws of war incorporate
provisions regarding return that cover all categories of persons, whether
civilians or combatants.15 Israel has accepted the Geneva and Hague
obligations concerning return, including provisions that forbid forcible
transfers of individuals or groups of people from territories taken during war
and require their repatriation ‘back to their homes’ as soon as hostilities have
ceased.16 State practice on individual return or organized repatriations was
entrenched in every part of the globe long before the first treaties
incorporated the principles, and without serious question about the
underlying right of the individual returnee. In 1985, in an unpublished study
conducted for UNHCR on global voluntary repatriation movements,
Gervaise Coles pointed out that large population displacements always
occurred during warfare, but such displaced populations simply returned
once the fighting was over—and this was state practice, or internationally
Nationality Entity and to Confer Membership in It,” George Washington Law Review 32,
(1964), p. 983.
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Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 6
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Hague Convention (IV) Respecting the Laws and Customs of War on Land, Oct. 18,
1907, [1910] 36 Stat. 2277, T.S. No. 539; see Christa Miendersma, Population
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available at: http://wwi.lib.byu.edu/index.php/Hague_Convention; International
Committee of the Red Cross, Geneva Conventions of 12 August 1949 (2005), available at
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=375&ps=P; see John Quigley,
“Displaced Palestinians and a Right of Return,” Harvard International Law Journal, 39,
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Return: And International Law Analysis, (Bethlehem: Badil Resource Center, Jan. 2001);
Eric Rosand, “The Right to Return under International Law Following Mass Dislocation:
The Bosnia Precedent?” Michigan Journal of International Law 19, (Summer 1998), p.
1091.
5

binding, well before 1947.17 There is more to say about the legal principles
underlying return, but that will come later.
A second persistent claim is that: Palestinians were part of an ‘exchange of
populations’ between Israel and the Arab states as a result of the war of
partition; Israel has absorbed the Arab Jewish refugees, and the Arab states
are obliged to absorb the Palestinian refugees.
The arguments that there was a ‘transfer’ or ‘exchange of populations’
misconstrues both the historical record and the international human rights
and humanitarian principles on exile, return and displacement. First, there is
no historical support for the notion that there was an ‘exchange’ of
populations. The record is quite clear now that the major wave of Palestinian
displacement took place in 1947-1949 due to deliberate Zionist/Israeli
expulsion policies.18 The story on the flight of Jews from Arab states is less
clear, but the Jewish Arab exoduses chronicled by such historians as Tom
Segev, Joel Beinin and Ella Shohat give the picture of many different
factors, from political tensions, changing economic prospects, the rise of
Zionism among Jews inside and outside the Arab states, and Zionist pressure
to provoke Jewish emigration to Israel19. Without crediting any of the
particular historical versions, it is safe to say that the record simply does not
support a conclusion that there was any exchange of populations.
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Second, although transfers of populations have taken place throughout
history, they are illegal under modern principles of international law.20
Forced expulsion was already a war crime prior to 1948,21 had been
incorporated as such in the Charter of the International Military Tribunal,22
and was one of the critical charges in the prosecution of Nazis on behalf of
Jewish victims during the Nuremberg Tribunals.23 The principles prohibiting
forcible displacement were drafted in specific response to the forced
displacement of Jews.24 If it is illegal to forcibly transfer Jews, it is illegal to
transfer Palestinians. If it is a war crime to transfer Jews, it is a war crime to
forcibly transfer Palestinians.
Claiming that Israel’s absorption of Arab Jewish refugees created an
obligation on Arab states to absorb Palestinian refugees is also not legally
credible. Israel offers automatic citizenship to Jews from anywhere in the
world; hence, Arab Jews entered Israel as citizens, not as refugees.25 As a
sovereign state, Israel has great discretion in defining who will be entitled to
citizenship—within certain limits I will come to later-- and it can offer Arab
20
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United States of America against Josef Altstoetter, et. al., “The Justice Case,” Military
Tribunal III, Case 3, p.3 (1946); United States against Erhard Milch, Military Tribunal,
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and “other inhumane acts committed against any civilian population”); The Allied
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Jews or anyone else Israeli citizenship without constraint by international
refugee law. In contrast, no state is obliged to grant residence or citizenship
to refugees, whether on a reciprocal basis or otherwise.26
The third claim to address here is Israel was legally given to Jews by the UN
as part of the Partition resolution of Nov. 1947.
Israel relies on General Assembly Resolution, 181 of 29 Nov. 1947, the
Partition Resolution, to justify its very creation and existence as a ‘Jewish
state.’27 It is helpful to read Res. 181, for nowhere does this Resolution
authorize a Jewish- defined state that would supersede the rights of any other
communities then residing in Palestine. True, it divided territory and defined
each part as ‘Jewish’ or ‘Arab;’28 however, the division of territory was not
to characterize the granting of rights within each state. Jews and Arabs in
either state were required to have full and equal rights as citizens in
whichever state they were in, and the opportunity to move to the other
territory with full and equal rights there if they so chose.29 It did not
authorize population transfers.30 The Resolution required both states to
incorporate the non- discrimination and equal rights provisions in a
Constitution as a prerequisite to statehood.31 It described the territorial
boundaries of each state, and prescribed Jerusalem’s special character as a
26
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28
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corpus separatum under international jurisdiction.32 Israel has used 181 as
the mandate from the international community for its creation33; however, it
has ignored all of the most critical provisions of 181, expanded the territorial
boundaries set out under 181 for the Jewish area, and maintained a
belligerent occupation in the rest of historic Palestine, including all of
Jerusalem, in direct contravention of the Resolution itself.34
Hilda’s next question was about why the refugees made the conflict so
intractable: why is the Palestinian demand to return so central to resolving
the ME conflict?
Well, in the first place, let’s look at the numbers. At the end of 2008, at least
7.1 million of the worldwide population of Palestinians of about 10.6 million
are forcibly displaced. That represents about 67% of the entire Palestinian
population. About 6.6 million are Palestinian refugees, while another about
427,000 are IDPs. 35 In addition, there are an unknown number of displaced
Palestinians who are neither 1948 nor 1967 refugees, but have also been
displaced outside their original homeland, and would likely qualify as
refugees under international law. Then there is the 62-year problem of the
massive Palestinian refugee populations confined in camps. United Nations
Relief and Works Agency for Palestine Refugees (UNRWA)36 figures show
32

G.A. Res. 181, Part III A (providing that “[t]he City of Jerusalem shall be established
as a corpus separatum under a special international regime and shall be administered by
the United Nations”).
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For the Declaration of the State of Israel of 14 May 1948, see Israel’s Written
Constitution: Verbatim English Translations of the Declaration of Independence and of
the Basic Laws (3rd ed. Haifa: Aryeh-Greenfield-A.G. Publication, 1999).
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On the illegality of Israeli territorial expansion and land acquisition, see, inter alia,
UNSC Res. 298 (25 September 1971) UN Doc S/RES/298; UNSC 478 (20 August 1980),
UN Doc S/RES/478; UNSC Res 465 (1 March 1980), UN Doc S/RES/465. For a
thorough discussion by the International Court of Justice of the international legal
consensus on the illegality of Israel’s prolonged occupation, settlement construction,
acquisition of territory beyond the Green Line and other violations, see Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisory Opinion) [2004] ICJ Rep 136, paras. 120, passim.
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Badil, Survey of Palestinian Refugees and Internally Displaced Persons 2008- 2009,
supra, note 7, p. 56.
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provide humanitarian assistance to Palestine refugees. UNRWA’s definition of ‘Palestine
refugee’ towards whom it is mandated to provide assistance is, in essence: ‘any person
whose normal place of residence was Palestine during the period 1 June 1946 to 15 May
1948 and who lost both home and means of livelihood as a result of the 1948 conflict.’
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that 1,373,732 Palestinians are registered in UNRWA’s 58 official camps in
Jordan, Syria, Lebanon and the OPTs,37 while hundreds of thousands of
others live in about 17 unofficial camps in the region.38 Although conditions
for the camp-dwellers range dramatically from one territory to another, the
common long-standing problems remain lack of permanent status, lack of
freedom of movement, lack of social and educational mobility, lack of
physical security and human dignity, and lack of a durable solution for their
condition.39
Simply knowing these figures and realities is to understand why dealing with
the rights of the refugees is central to resolution of the conflict.
So, acknowledging that the refugees need to have a durable solution, need to
be integrated into communities with security and status, Hilda would ask,
why could their rights not be satisfied by return to the Occupied Palestinian
Territories? Why would that not be fulfillment of a right of return, along
with compensation and an Israeli apology?
To answer this, we must address the strange exceptionalism of the
Palestinian case. Palestinians comprise the largest and longest-standing
refugee, or ‘refugee-like’ populations in the world. Palestinians as a
nationally-identifiable population comprise the largest global population of
UNRWA’s assistance encompasses health, education, housing and social benefits, and is
limited to its five fields of operation: the West Bank, Gaza, Jordan, Lebanon and Syria.
A/RES/302(IV) (8 December 1949).
37
UNRWA’s figures give its registered refugee populations as of December, 2008 as
1,951,603 in Jordan, 422,188 in Lebanon; 461,897in Syria; 762,820 in the West Bank,
1,073,303 in Gaza. See Badil, Survey of Palestinian Refugees and Internally Displaced
Persons 2008- 2009, supra, note 7, p. 59. UNRWA statistics reflect only those
Palestinians defined as ‘refugees’ who voluntarily register with the agency in order to
obtain need-based relief assistance. The majority of Palestinian refugees, as the numbers
reflect, do not live in camps. See id., p. 65.
38
Id., p. 64.
39
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Palestinian Studies / International Development Research Centre, 2009); The League of
Arab States and Palestinian Refugees’ Residency Rights (Abbas Shiblak, ed.), SHAMLPalestinian Diaspora and Refugee Centre, Monograph no.11 (1998); Maher Bitar,
“Unprotected Among Brothers: Palestinians in the Arab World,” Refugee Studies Center
Working paper No. 44 (Univ. of Oxford, Jan. 2008); Susan M. Akram and Terry Rempel,
“Temporary Protection as an Instrument for Implementing the Right of Return for
Palestinian Refugees,” 22 Boston Univ. Int’l L.J. 1 (2004).
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refugees, internally displaced, and stateless persons.40 For several years, the
Palestinian refugee population has equaled about 67% of the worldwide total
of refugees and persons of concern documented by the international refugee
agency, UNHCR.41
Yet, surprisingly, for over six decades Palestinian refugees have been denied
critical aspects of international protection, and remain today without a
durable solution to their condition. Certain elements of the refugee problem
are not unique to the Palestinian refugee case, of course. Similar situations
of conflict-induced mass exodus, widespread violations of human rights,
institutionalized discrimination concerning nationality and property rights,
are experienced by many refugees around the world and contribute to
protracted refugee situations. Elements of the Palestinian refugee problem
can be found in numerous mass refugee situations in Africa, Central
America, Asia and Europe. What remains unique about the Palestinian
refugee problem is the persistent and severe denial of international
protection, the lack of access both to a durable solution and to the
mechanisms for implementing a durable solution—minimum protection
guarantees that are available over time to other refugee populations in the
world. Contributing to the denial of protection to Palestinian refugees is a
severe gap in understanding and implementing the key provisions of law
applicable to the Palestinian case, the most important of which relate to three
key rights: the refugee right of return; the right to property restitution; and to
compensation or reparations. We will look at these rights as principles, and
then in practice, both in broader comparison, and then through our lens of
equivalence for Palestinians and Jews.

40

See Id. p. 56. For Badil’s explanation of its refugee calculations, see
http://www.badil.org/Refugees/facts&figures.htm (accessed December 10, 2006). See
also, Susan Akram and Terry Rempel, ‘Temporary Protection as an Instrument for
Implementing the Right of Return for Palestinian Refugees,” Boston University
International Law Journal, 22, no. 1, (Spring 2004) p. 7.
41
“At the beginning of 2009, there were more than 36 million people of concern to
UNHCR (the highest figure on record), including some 10.4 million refugees.” UNHCR,
The Year in Review: Global Mega-trends, p. 17 (2009), available at:
http://www.unhcr.org/4c08f2ee9.html; A total of 4,766,670 Palestinian refugees are
registered with UNRWA. UNRWA, In Figures, (1 Jan. 2010), available at:
http://www.unrwa.org/etemplate.php?id=253. “At the end of 2008, there were least 7.1
million displaced Palestinians, representing 67 percent of the entire Palestinian
population (10.6 million) worldwide. Among them were at least 6.6 million refugees and
427,000 [internally displaced persons].”
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The legal arguments about the right of return focus on interpreting
provisions in the International Convention on Civil and Political Rights
[Article 12(4)]42; the Universal Declaration of Human Rights (Art. 13), 43 and
in other international and regional human rights instruments such as the
European Convention on Human Rights (Prot. 4, Art. 3),44 the American
Convention on Human Rights (Art. 22),45 and the African Charter on Human
and Peoples’ Rights (Art. 12).46 Without going into a detailed analysis about
these provisions, it is safe to say that the weight of authority is that the rights
in the universal instruments grant a habitual resident of territory the right to
return to his/her precise place of origin, his home, regardless of current
nationality or citizenship status.47 Moreover, these instruments make no
distinction between individual or mass return.48
Another important area of law, the law of state succession, has something to
say about the right of return. Under state succession principles, a new state
must grant nationality to all of the original inhabitants of the territory.
Successor states are required to comply with certain recognized principles of
international law, such as not arbitrarily excluding the original inhabitants of
the territory it acquires, or defining its citizens/ nationals on a discriminatory
basis.49 Non-discrimination is itself a fundamental principle throughout
42

ICCPR 12(4) states: “No one shall be arbitrarily deprived of the right to enter his own
country.” International Convention on Civil and Political Rights, 999 U.N.T.S. 171, 205,
Art. 12(4) (16 Dec. 1966).
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own, and to return to his country”. Universal Declaration of Human Rights, G.A. Res.
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international law, including in the UN Charter. Article 5(d) of the
International Convention on the Elimination of Racial Discrimination
(ICERD) specifically requires states “to prohibit… discrimination in all its
forms and guarantee the right of everyone, without distinction as to race,
colour, or national or ethnic origin…the enjoyment of rights [including] the
right to leave any country, including one’s own and to return to one’s
country.”50
Israel is a party to all the major treaties that ground the right of return: the
Fourth Geneva Convention, the ICCPR and ICERD.51 Israel’s massive
denationalization of Palestinian Arabs on the basis of their national/ ethnic
origin was a violation of law in 1948, and Israel remains bound today,
despite the long passage of time, to remedy the denationalization and
expulsion by implementing the right of return.
These are the universal principles; but over the last sixty years, additional
law has developed that specifically relates to the Palestinians, with UNGA
Res. 194 of 11 Dec. 1948 at the center.52 It is commonly claimed that:
Palestinians cannot ground a right of return on non- binding UNGA
Resolutions such as 194; even if they could, Resolution 194 implies only a
conditional right to return, and those conditions have not been fulfilled. It is
often argued that UN General Assembly Resolutions, unlike SC Resolutions,
are nonbinding, and there is no SC Resolution calling for Palestinian right of
return.53 This misconstrues the scope and status of UN resolutions; those
(1963); Guy Goodwin-Gill, Voluntary Repatriation: Legal and Policy Issues in
REFUGEES AND INTERNATIONAL RELATIONS 255, 260 (G. Loescher & L. Monahan eds.,
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Resolutions that confirm existing law, are law, whether GA or SC. UN
General Assembly and UN Security Council Resolutions over decades
affirm and re-affirm the right of return for refugees to their homes in every
part of the world. In every part of the globe, the right of refugees to return to
their homes and lands of origin is incorporated in peace treaties,
implemented individually or through mass repatriation, and recognized by
all states. In fact, the right of refugees to return is one of the most, if not the
most, widely-implemented and recognized right that exists in human rights
law.54 Taking only one decade as an example, the 1990’s, an estimated 12
million refugees repatriated to every region in the world.55 In contrast, only
approximately 1.3 million refugees were resettled during that decade.
UNHCR itself calculates that today less than 1% of the world’s refugees are
resettled, the overwhelming majority is repatriated or return post-conflict.56
From state and international practice alone, it is evident that under
international law refugee return is the rule, and non-recognition of
Palestinian refugees' right to return is the aberration.
General Assembly Resolution 194 is the earliest resolution insisting on
Palestinian refugee return, but its language is firmly grounded in
international law. Resolution 194 embodies a three-pronged solution: return,
restitution of properties, and compensation.57 Paragraph 11 of that
Resolution states that “the refugees wishing to return to their homes and live
at peace with their neighbors should be permitted to do so at the earliest
practicable date, and…compensation should be paid for the property of those
54
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choosing not to return and for loss or damage to property which, under the
principles of international law or in equity, should be made good by the
Governments or authorities responsible… [The UN] instructs the
Conciliation Commission to facilitate the repatriation, resettlement and
economic and social rehabilitation of the refugees and the payment of
compensation…”58
The principles of restitution and compensation of property were already
grounded in customary law, treaties, and a seminal decision of the
Permanent Court of International Justice, the Chorzow Factory (Indemnity)
Case of 1928.59 In this case, the PCIJ established the principle that
restitution was the required remedy for unlawful property taking, and
compensation for property loss should be paid only if restitution were
impossible.60 The Chorzow Factory principles remain binding today, and
have been reiterated as recently as the 2004 Advisory Opinion on the Wall,
in which the ICJ required those principles to apply to Palestinians displaced
from their property as a result of Israel’s expropriations to construct its
separation Wall.61
Resolution194 is completely consistent with fundamental refugee law
principles. UNHCR implements three forms of durable solution for refugees:
return to place of origin, host country absorption and third-state
resettlement.62 Return is the preferred solution for the overwhelming
majority of refugees. At the same time, only return, of the three solutions, is
an absolute obligation on states since no state is required to absorb or resettle
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a refugee but every state is obliged to permit its refugees to return home.63
State practice on refugee return and repatriation, moreover, shows that states
cannot use general security considerations, conflict situations, or ethnic
tensions, as a reason to prevent the right of refugees or returnees to repatriate
should they so choose.64 Ethnic differences as a reason to prevent return are
particularly proscribed under the human rights treaties.65 Both state practice
and codification in treaties are conclusive that 194 has become binding as a
matter of customary international law.66
Returning, Hilda, to the issue of equivalence: two general points can be
made about the objections that have been raised to the right of Palestinian
refugees to return to their places of origin. First, that the main objections that
have been raised are not principled: either they are not grounded in
international law, or they are hypocritically raised by Israel because Israel
uses the same legal principles to claim those rights on behalf of Israel or
Israeli Jews.
Would you agree that denying Palestinian refugees a right of return to their
homes and lands in Palestine after a 60-year exile is not easily reconciled
with a claim that Jews possess a right to ‘return’ to Palestine after a 2,000year exile? Yet Zionists claim an individual and a collective right to return
for the ‘Jewish people.’ The Jewish Law of Return is grounded on the very
63
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assumption that such a right exists for Jews from everywhere in the world
who claim ancient religious connection to the land but no recognized legal
territorial claim.67 As a legal matter, such a religious- historical claim cannot
trump the uninterrupted actual territorial connection of indigenous
Palestinians to their land, particularly for the hundreds of thousands of
Palestinians holding deeded legal title to their properties.68 Outside of Israel,
Jews individually and collectively have also heavily relied on law to claim
the rights of return, restitution and compensation after dispossession for
themselves.69 Hundreds of thousands of displaced German and other
European Jews exercised their rights to return to their homes following the
end of World War II, even though many thousands also sought asylum and
resettlement elsewhere.70 No state claimed they did not have a right to
return, whether individually or en masse.
As for return, the strongest precedents for Palestinian legal claims to regain
their actual properties expropriated by Israel and to be compensated for
losses, are Jewish property claims—not only against countries benefiting
from seizure of Jewish property during World War II, but against Arab states
that have expropriated property of Arab Jews following their exodus to
Israel. The Israeli government, as well as organizations such as World
Organization of Jews from Arab Countries (WOJAC), has consistently
demanded restitution of Jewish properties left behind, as well as
compensation for property that can no longer be restituted, and claims for
67
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damages.71 Israel and Israeli representatives use such claims, in fact, as
‘counterclaims’ to Palestinian refugee property claims, implicitly
recognizing the legitimacy of the latter.72
Which brings us now to your meta-question: What would Palestinian right of
return mean for Jews?
For Hilda, this would be the hardest conversation. My response is that if a
‘right to exist’ is understood to mean that Israel has a right to maintain a
state with a Jewish majority, and that it is entitled to institutionalize
discrimination towards one ethno-national group over any other, it has no
support in international law. Israel has never been authorized to create or
maintain an exclusively ‘Jewish’ state that discriminates against the rights of
non- Jews. Resolution 181 gave no such authorization. The United Nations
and treaty bodies have repeatedly decried Israel’s institutionalized
discrimination, belligerent occupation of Palestinian territories, expansion of
settlements, lack of equal rights afforded to Jews and Arabs within the
Israeli state and in the occupied territories, and denial of the rights of
Palestinian refugees to return, restitution and compensation.73 Today, Israel
fits the Rome Statute’s definition of an apartheid state: “an institutionalized
regime of systematic oppression and domination by one racial group over
any other racial group or groups and committed with the intention of
maintaining that regime--” acts defined as a crime against humanity.74
I think, Hilda, what was left was for you to see and speak with the refugees.
Had you gone on that trip to meet Palestinian refugees in Lebanon and Syria,
this is what you may have heard and seen.
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Most of the 394,532 registered Palestinian refugees in Lebanon live in 12
official camps (approximately 6,000 families, representing about 10% of
Lebanon’s population). Five of the largest registered camps are Shatila,
Mar Elias, Bourj al Barajneh, Bourj al Shamali and Ein el Hilweh.
In Lebanon, the Palestinian refugees are considered a threat to the
country’s sectarian balance. Since the vast majority of the Palestinians in
the camps are Sunni Muslim, the Lebanese claim that giving them
citizenship will destabilize the government which has an established balance
of Christian, Sunni and Shia representation.
Lebanon’s position is that Israel should allow the Palestinians to return. In
Lebanon, Palestinian refugees are denied both citizenship and civil rights.
Their IDs indicate that they are Palestinian refugees. They are discriminated
against both by state law and by Lebanese attitudes. They are not permitted
to buy or inherit property. They are not permitted to build within the refugee
camps. Palestinian refugees have been banned from more than 70
professions, including medicine and law, as well as professions that can be
unionized—though there has been recent proposed legislation to liberalize
these rules. Palestinians are banned from studying for those professions in
Lebanese universities.
Unemployment among Palestinians is very high. Many work in a black
market. ‘Adel75 has found work on the back of his bicycle. He rides through
Shatila camp selling coffee on his bike. Palestinian refugees would like the
right to work in Lebanon. Zeina is training to be a hair stylist in one of the
many hair salons found in Shatila camp. Because of the Lebanese emphasis
on fashion and beauty, many Palestinian women have been able to find work
as hairdressers. They work on the black market and are paid well below the
prevailing wage for Lebanese hair and beauty stylists. Many Palestinian
refugee women in Lebanon also work as housecleaners. Unfortunately, a
more recent influx of immigrants, particularly Filipinos, is displacing
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Palestinian housecleaners. Lebanese prefer domestics who live in their
homes, and Palestinian domestics have families to go home to in the camps.
UNRWA estimates that 18% of street children in Lebanon are Palestinian
refugees. There are over 40 children to a class in the Lebanese UNRWA
schools, which cannot accommodate children with special needs. The
schools are on ‘double shift’—girls in one, boys in another. There is no hope
for children to study for a profession. UNRWA schools have not updated
their curricula to incorporate Lebanese curricula in their schools, so
Palestinian children cannot compete in the Lebanese matriculation exams.
Palestinian children are increasingly dropping out and higher numbers
remain illiterate.
Social organizations try to fill the unmet needs: Hala, who has physical
disabilities, takes part in a program run by the Palestinian Women’s
Humanitarian Organization at Bourj el Barajneh camp. Because she has
small motor skill problems, she is learning to write letters with clay. On the
wall behind her is a huge key, symbol of the keys Palestinians took with them
when they were forced out in 1948. On the key are the words, “Right of
Return.” Rima studies at the Najdeh Center in Shatila Camp. The Center
provides literacy courses for children with special needs. In Mar Elias, the
Kanafani Cultural Foundation runs a center for the disabled. It also
provides support to kindergartens in many of the camps. Sixty children
attend the Kanafani kindergarten at Mar Elias camp. Anni Kanafani runs
the Foundation—she is the widow of Ghassan Kanafani, a famous
Palestinian writer assassinated in 1972. In the schools and centers, the
children all wear smiles, appreciating and welcoming their visitors.
Housing conditions in the camps range from difficult to deplorable. All
camps lack adequate drinking water. Some have water for only a few hours
each day. Drainage and plumbing is primitive, with open sewers and a
jumble of dangerous, hanging electrical wires in the camp streets. In Bourj
el Shemali, zinc housing is common shelter for the refugees. Because the
Lebanese government does not want the Palestinian camps to become
permanent, they refuse to let Palestinians bring cement into the camps to
build homes. As a result, some families have built zinc houses which are
noisy when it rains. They heat up to unsafe levels in the summer, forcing
families to live outside in streets in the summer months.
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There is no play space in the refugee camps. Because of the narrow alleys,
boys play in dangerous areas, including in and around shelled-out
buildings. Omar, Ziad and Haitham, three Palestinian boys of 6 and 7 years,
climb a fence on the periphery of Shatila camp. Behind them is a building
that was destroyed in the War of the Camps. UNRWA is mandated with
supplying services to Palestinian refugees. Prior to the recent intifada,
UNRWA was able to provide $200 per year per refugee for basic assistance.
This has now been reduced to $70 per year per refugee.
Graffiti is everywhere in the camps. Palestinian factions in the camps in
Lebanon paint their slogans: PFLP, Fatah, and expressions of negative
feelings towards the US and Israel greet passersby on the walls in Shatila,
Mar Elias and Bourj al Barajneh. The refugees claim there is no Hamas
presence in the Lebanese camps. However, after the assassination of Sheikh
Yassin in Gaza, martyr posters commemorating him appeared in the camps.
Symbols of the Palestinian struggle and their insistence on returning home
also proliferate in the camps. In Bourj el Shemali, a large replica of
Palestinian artist Sleiman Mansour painting ‘Carry On’ appears on a wall.
It depicts a Palestinian farmer with a huge burden on his back-- the Dome of
the Rock and the old city of Jerusalem.
On September 16, 1982 approximately 3,000 unarmed Palestinian
refugees—men, women and children—were massacred at the Sabra and
Shatila camps by the Phalangist militia, Israel’s Lebanese ally. Ariel
Sharon, then-Israeli Minister of Defense, was found personally responsible
for this massacre by a Knesset-appointed commission of inquiry, since he
had allowed the Phalangists to enter the camps. At the site, there is now a
commemoration to the victims of the massacre. The atrocities of Sabra and
Shatila are burned into collective Palestinian memory.
There are 401,185 registered Palestinian refugees living in Syria, both in the
10 official Palestinian refugee camps and elsewhere. Although the
Palestinian refugee population is significant for Syria--which has a
population of 18 million--the refugees enjoy essentially the same social and
civil rights as Syrian citizens. They can buy property, work in any
profession, and live in or outside the camps. About 50% of registered
Palestinian refugees in Syria live outside the camps. Conditions in the
camps themselves are far better than those in Lebanon. Projects such as
sewage and drainage problems are often tackled through collaborative
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projects with UNRWA, the Syrian government and the EU of other
governments.
Despite the good conditions of Palestinian refugees in Syria, Palestinian
nationalism is evident in all the camps. Young Haitham, a teenager with a
winning smile, wears the map of Palestine around his neck in Jeramana
Camp. In his family’s home, where visitors are offered tea, a jigsaw puzzle
hangs on the wall, showing the family’s village near Nazareth in pre-48
Palestine. In the Syrian camps, too, the Palestinians are welcoming, the
children curious, smiling, and always ready to flash the ‘victory’ symbol
with their fingers, and to talk about when they will return to Palestine. In
Khan Eshieh camp, 7-year-old friends Naila and ‘Abir hold hands and
giggle, and share their hopes and dreams for the future...while 51 and 53year old Manal and Zainab clean and pluck mirameyya (strong Arabic
thyme) in Bourj el Shemali and gossip.
The final farewell is given by Hassan Hassoun, the director of Homs Camp:
“The right of return is sacred. It goes to our grandkids. We love our rights
here, but we dream of our land in Palestine.”
Replying, then, to Hilda’s meta-question: On careful examination, the
nature of the challenge to the ‘right of return,’ is simply in its application to
the Palestinian refugees. No other refugees in the world have been found to
lack a right to return to their homeland. Hilda, your deeply ingrained sense
of justice would accept legal equivalence for Palestinians and Jews, and our
common ground would find us here.
A Palestinian right of return would mean return to the refugees’ original
homes and lands, the dismantling of discriminatory citizenship, nationality,
land, and other laws; restitution and compensation rights and housing rights
for secondary occupants for Palestinians and Jews including Arab Jews,
across the region; a single multi-national, multi-ethnic state from the Jordan
river to the Mediterranean Sea under a truly democratic constitution. Hilda,
when you returned, you might have agreed that was an outcome we could
both work towards.
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